INTRODUCTION
"The future of China is closely linked with that of the whole world."' Since the opening up of China in 19782 by Deng Xiaoping, 3 China's gross domestic product has grown an "average of 9.5% a year. ' 4 According to a recent Economist survey, much of China's growth during the past twenty-five years is due to a significant amount of foreign direct investment (FDI) . Through 2004, China received a cumulative $563.8 billion in foreign direct investment. 6 Its large population 7 and immense commercial opportunities 8 make China one of the most important, if not the key, destination for foreign direct investment in the world. 9 The economic potential of the Chinese market is undeniable, 0 and it has become a magnet for foreign investors. 1 ' However, despite China's accession to the World Trade Organization (WTO) in 200112 and the rise of various successful FDI vehicles operating within China, foreign investors should be cautioned that the concept of the rule of law has not been fully implemented within China.1 3 Particularly when establishing an enterprise in China or resolving disputes with Chinese entities, the foreign investor needs to be aware of the cultural and structural differences inherent in the Chinese legal system as they pertain to the type of investment enterprise chosen by the foreign investor.
This Note serves as a practical commentary designed to offer information for the medium-sized firm thinking about investing in China for the first time. Part I of this Note will address the current state of the law in China and how the structure of the Chinese government contributes to the sometimes confusing combination of laws for the foreign investor. Part II will discuss several popular forms of foreign direct investment in China and the restrictions and establishment procedures unique to each type. Part III will compare the most popular methods of dispute resolution mechanisms with Chinese entities, focusing on arbitration and litigation and how they affect different types of investment enterprises. Finally, as a result of China's accession to the WTO
23
Since the Communist Revolution in 1949, law in The People's Republic of China (PRC or China) has become an "ideological instrument of politics." 24 For example, the laws in China are plagued by problems of "vagueness," "omissions," and "general 'catch-all' provisions., 25 The less certainty and detail in the laws, the better the Chinese government will be able to respond to 14. XIANFA art. receive foreign diplomats. 32 The NPC also elects the President of the Supreme People's Court and all other major heads of departments. 33 The approximately 3,000-member NPC meets once a year for two to three week periods. 34 The members, or delegates, are not directly elected by China's citizens; delegates are chosen by the people's congresses at the provincial level from an NPC-approved list of nominated candidates in each local area. 35 The actual result is that the delegates are members of the Chinese Communist Party (CCP) and do not reflect the "views and aspirations of any popular constituency. ' 36 Further, CCP membership is often "an essential requirement" to obtaining any influential role in the government. 37 In addition to the NPC, the Chinese law-making branch also includes the NPC Standing Committee, which is the permanent body of the NPC. 38 The NPC Standing Committee is composed of about 200 members 39 appointed by the NPC 4° and meets regularly during the year when the NPC is not in session. 41 The NPC Standing Committee, like the NPC, may enact laws; however, they must be other than the "basic"4 2 laws "which should be enacted by the National People's Congress. ' 43 Importantly, when the NPC or its Standing Committee makes laws, there is no public involvement or debate in the drafting process. 4 Another primary source of law in China is the Supreme People's Court (SPC), 45 which is the "highest judicial organ" in China. 46 The court system in 32. Id. art. 80. The President's duties are carried out "in pursuance of decisions of the National People's Congress and its Standing Committee." Id. 33. Id. art. 62. 34. James M. Zimmerman, Legislating, the Judiciary, and Lawyers in China, in CHINA LAW DESKBOOK 27-28 (1999) .
35. See Come, supra note 13, at 379. 36. Id. See also Orts, supra note 22, at 66. "In practice, the formal legal and political structures very often remain subject to the will of the Communist Party leadership." Id.
37. See Zimmerman, supra note 34, at 31. The NPC is a "rubber-stamping body that unquestioningly follows the party line while the annual meetings and media coverage are intended to create the illusion of democracy." Id.
38. XANFA art. 57. "The National People's Congress of the People's Republic of China is the highest organ of state power. Its permanent body is the Standing Committee of the National People's Congress." Id.
39. See Zimmerman, supra note 34, at 29. 40. XIANFA art. 65. "The National People's Congress elects, and has the power to recall, all those on its Standing Committee." Id. 41. See generally Zimmerman, supra note 34, at 28-30 (describing the NPC and its Standing Committee and the various functions of each).
42. XIANFA art. 62. The duties of the NPC include enacting and amending "basic statutes concerning criminal offences, civil affairs, the state organs and other matters." Id.
43. Id. art. 67. The duties of the NPC Standing Committee include enacting and amending "statutes with the exception of those which should be enacted by the National People's Congress. " Id. 44. See Zimmerman, supra note 34, at 29. 45 . See generally Chen, supra note 15, at 2 (illustrating the primary and secondary sources of law with a chart).
China is divided into four levels: "(1) the Supreme People's Court is at the national level; (2) the higher people's court at the provincial level; (3) the intermediate people's court at the municipal level; and (4) basic people's court at the county level.", 47 Although it is the weakest organ in the government, 48 the powers of the SPC include supervising the many local people's courts operating throughout the provinces. 4 9 SPC interpretations of law are binding on the lower courts, 50 but they are restricted to "clarifying and strengthening laws," as the NPC and the Standing Committee are responsible for interpreting statutes and the Constitution. 5 ' China does not have a system of judicial precedent, and the courts do not have the power to interpret the law 52 since the SPC is "responsible to the National People's Congress and its Standing Committee., 53 Yayun, a scholar and legal practitioner in China, gives examples of Communist Party involvement in the legal system: (1) Communist Party "committees" handle and "even decide[] some specific cases"; (2) "local CCP committees may appoint, dismiss, or rotate" leaders in the "courts"; and (3) Communist Party members are "likely to intervene" in cases that "affect local economic interests" "on behalf of the local government." Id. 
B. Secondary Sources of Law 56
Secondary law-making bodies also exist in China, which may create confusion for the foreign investor.
5 7 The State Council, an administrative body elected by the NPC, oversees the many "ministries, bureaus, commissions, and local governments." 58 The State Council has the power to pass "administrative rules and regulations, '59 which are "lower in position than the Constitution and other statutes, but higher than local ordinances and regulations." 6 The State Council is considered both "legislative and executive" in its power. Additionally, the many ministries, bureaus, and other administrative bodies supervised by the State Council are also granted certain law-making powers and may issue compulsory directives and rules. 62 The State Council may also authorize "tentative" or "interim" regulations 63 designed to control local situations when no current regulating legislation exists. 64 Later, after "sufficient experience" has been accumulated, the "quasi- congresses and standing committees "ensure the observance and implementation of the Constitution., 68 With the approval of the State Council, they may adopt certain laws to promote local economic and cultural growth. 69 The rules and regulations enacted by local people's congresses at the provincial and quite big city level are considered law. 70 These congresses may also issue supplemental "decisions" and "resolutions" that can be used as the "basis of legal decision [s] . ' ' 71 However, the "resolutions... orders ... circulars ... notices ... and opinions" issued below the provincial and quite big city levels "lack legal status" '72 and serve only administrative purposes. 73 Complicating matters for the foreign investor, each administrative body governed by the State Council has lower units in all the local provinces, which may also issue merely normative rules to be applied "in the course of their local operations. 74 The laws enacted by the local people's congresses, standing committees, and other administrative bodies may not be in conflict with any law enacted by the NPC or in violation of the Constitution. 75 The Constitution, however, is unclear about the line between the local directives and the central laws. 76 The State Council and the other departments do have the power to revoke unsuitable or inconsistent legislation passed by the local governments 77 but these laws are still often in conflict with higher level Chinese laws, as that power is seldom used. 78 Government, counties, cities, municipal districts, townships, nationality townships and towns." Id.
68 80. Come, supra note 13, at 393. The documents issued at the lower local levels are "often expressed in a form complete with chapters and articles," making them "almost indistinguishable" from the legally binding rules and regulations. Id. In addition, the "titles" used by these non-legally binding documents are "readily used by local governments in their own enactments," making them very difficult to identify. Id. 81. See Come, supra note 13, at 392. In order to illustrate the sometimes confusing state of the laws in China, the author gives an example of a published provision entitled, "Operational Rules for the Approval and Registration of Sino-foreign Non-legal Person Cooperative Joint Ventures" issued by the "Shanghai Foreign Investment Working Committee and the Shanghai Administration for Industry and Commerce." Id. The document has no legal status "before a court of law." Id. The document must not be approved only by the "local functional departments" but by the "Shanghai Municipal People's Government" to be valid. Id. 82. See Chen, supra note 15, at 3-4. "Level of authority" and "category of law" are important guides in determining whether or not the law has any legal status. 
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groups of foreign investment vehicles in China are the foreign-investment enterprise (FIE) and the foreign enterprise. 7 Each group has specific implications for the foreign investor in terms of establishment procedures and tax implications.
A. Common Foreign-Invested Enterprises
The FIE is a foreign direct investment vehicle that is considered a "Chinese legal person" by the NPC 88 despite the fact that a high percentage of the enterprise may be invested with foreign capital. 89 These types of FDI vehicles are designed to encourage the transfer of advanced foreign technology to Chinese companies needing modernization. 9 0 Generally, to be classified as a FE, the foreign partner's capital investment may not be lower than twenty-five percent, but "there is no upper limit." 9 ' The most widespread FEEs in China include joint ventures such as the equity joint venture and the cooperative joint venture, which both require one or more Chinese partners in the operation. 92 The foreign and Chinese partners in an equity joint venture share the profits and losses on a "pro rata basis." 93 The investors hold no stock in this type of business operation, but instead hold equity interests. 94 Cooperative joint venture partners, on the other hand, may apportion the profits and losses in any manner they agree upon. 9 5 This leads to "creative structuring," and it allows also WFOE Law art. 1. Article 1 states the relevant law for foreign enterprises:
With a view to expanding economic cooperation and technical exchange with foreign countries and promoting the development of China's national economy, the People's Republic of China permits foreign enterprises, other foreign economic organizations and individuals to set up enterprises with foreign capital in China and protects the lawful rights and interests of such enterprises. Id. Having a local partner in the enterprise can be beneficial in that there is less capital required from the foreign partner, the Chinese partner brings in valuable assets, 9 7 and, as a result, some of the start-up costs can be reduced. 98 Distrust, and even "bias," against foreigners by local authorities can be further reasons to rely on Chinese partners and invest in an equity joint venture or cooperative joint venture when entering the market. 99 However, the most important advantage'° for a foreign investor is the connections 10 ' the Chinese partner has with the community and the valuable assistance provided in dealing with the "multi-headed P.R.C. bureaucracy," '1 0 2 which is comprised of the many contradictions and irregularities between the local and the central or provincial level government authorities.1 0 3
See generally JONES DAY, INVESTMENT IN THE PEOPLE'S REPUBUC
In 1986, the NPC promulgated the Wholly Foreign Owned Enterprise Law of the People's Republic of China. Once the deal was struck, the contracts had to be approved by the government. For example, local relationships may influence the approval process for the WFOE as well as affect "access to land, market sectors, raw materials and distribution networks." ' "1 4 In addition, since the nature of the WFOE makes it harder for Chinese authorities to regulate them, the application and approval process must undergo stricter scrutiny."
5 Despite the downside of not having a local partner to help navigate the sometimes confusing local customs and business practices," 1 6 the attraction of the WFOE is inescapable, and the WFOE is now the future of FDI in China." 108. See id. art. 1. Article I provides that in order to expand "economic cooperation and technical exchanges with foreign countries and promote the development of China's national economy," enterprises with 100% foreign capital will be permitted within China. 
FIE Establishment
The first step in establishing a FIE is for the foreign investor to apply to the local government authority.' 8 For both joint ventures and WFOEs, the application procedures are similar. The foreign investor must list the following: (1) the purpose and scale of the operation; (2) what will be produced or manufactured and what types of technology and equipment will be used; (3) what percentage of the output will be overseas compared to the domestic market; (4) land area requirements; and (5) what infrastructure requirements are necessary for the enterprise to stay viable.' 9 The "safest and most conducive way" to gain approval from Chinese authorities for the FIE is to specifically mention on the application that the investment project will aid in the development of the Chinese economy, help to "create an ecologically sustainable development," use "high technology and equipment," and that there are plans to export the "majority of all the products produced in China" abroad. 2°O nce the local authority approves the application, usually after about thirty days, the foreign investor must apply for final approval with the central government, which takes about ninety days. 12 1 This stage in the approval process requires detailed documentation. 122 The FIE is required to submit the following: (1) a feasibility study; (2) articles of association of the enterprise; (3) a list of legal representatives for the board of directors; (4) evidence of the foreign investor's legal certification and credit standing; (5) a written response of the local government in the locality of the proposed enterprise; (6) a detailed list of goods and materials needed to be imported; and (7) other documents that might be necessary. 23 All the documents must be written in or translated into Mandarin Chinese. 24 
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authority, the foreign investor must file, within thirty days, a written request to register its enterprise and receive a business license.
125
As mentioned, local governments may sometimes enact rules to suit their local interests which contradict the central government. 126 At times, these conflicts of law can work to the advantage of the foreign investor going through the establishment procedures for an FIE. 127 For example, when establishing its enterprise in China, Carrefour, a French hypermarket, decided not to go through with the lengthy and difficult central government phase of the approval process. 128 Instead, Carrefour negotiated only with the local governments.129 It hoped that once the enterprise was established and operating, the central government would not shut it down.' 30 The gamble paid off.
1
By comparison, the approval and application process for the equity joint ventures and cooperative joint ventures at the local and central level are not as extensive; the Chinese partner, rather than the foreign investor, is responsible for submitting and obtaining the proposals and approvals. 32 However, the approval process by the Chinese authorities can still be as long as several months.'
33 Importantly, all FIEs may be denied if the enterprise is not conducive to the "development of China's national economy,"' 34 or the project is considered to harm "the social and public interests of China." 
C. Tax Advantages for the Foreign Investor in China
For both the FIE and the foreign enterprise, favorable tax incentives for foreign investors in China exist.
1 45 The Foreign Enterprise Income Tax Law of China stipulates that foreign investors who reinvest the profits earned from their FIE or foreign enterprise may receive a refund of up to forty percent of the income paid by the enterprise.'16 A full refund is possible if the reinvestment is created by setting up or expanding an enterprise that is export-oriented or technologically advanced.
147
The average income tax rate for Chinese enterprises is about thirty-three percent, 148 while the average FIE or foreign company enjoys a rate of about seventeen percent. 49 FIEs may be taxed on their "worldwide income," while foreign enterprises with a location in China may only be taxed on the income attributed to that establishment. 50 Because it is difficult to determine the income generated within China from that generated outside, these items should be noted carefully in the initial contract to avoid problems.
151
If the enterprise is set up in an "Economic and technical Development Therefore, FIEs intending to invest in a "special economic zone" for the benefit of the tax break need to be aware of the impending change in the law.' 58 
III. DISPUTE RESOLUTION FOR THE FOREIGN INVESTOR
The increase of foreign investment in China has also increased the number of disputes,' 59 and the foreign investor should be aware of the various methods of dispute resolution available in China. First, the cultural differences in dispute resolution between the Chinese and many Western societies is a very important consideration.' 6 0 Even after the establishment of the PRC, traditional Chinese notions towards resolving conflicts still influence society.' 6 1 Unlike the Western model of dispute resolution, litigation in China is usually avoided at all costs. 162 Instead, the Confucian ideal of maintaining "harmony" usually leads the parties to seek mediation or arbitration rather than resorting to a lawsuit. 63 Instead of insisting on his own interests, the Confucian "should willingly accept any infringement" on his rights in order to achieve harmony in the society. 64 For example, the Chinese businessman would take it as an indication that the parties did not trust each other if they were to bring in lawyers during the process of FDI negotiations. 65 Other traditional philosophies in China, such as Buddhism and Taoism, also follow the contemplating phasing out the preferential tax rate in order to harmonize domestic tax rates." Id.
157. See Peerenboom & Xu, supra note 90, § 3.02(3). The "preferential tax treatment may be eliminated as... tax authorities move to level the playing field for domestic and foreign companies, in part to meet the standards for... WTO...." Id.
158. See FDI Laws and Policies, supra note 89, at 55. Removing the tax advantages for foreign companies "will work to the disadvantage of foreign companies already invested in SEZs and create a less attractive opportunity for potential future foreign investors." Id. 
See Mo Zhang, International Civil Litigation in China: A Practical Analysis of the
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preservation-of-harmony model and seek to resolve conflicts via mediation and conciliation rather than litigation. 166 These traditional ideas have carried through to the various methods of resolving business disputes. 167 Mediation, arbitration, and litigation are all methods of dispute resolution with Chinese entities, but those that involve "amiable consultation" are the most favored.1 68 Arbitration is the preferred 69 and most popular method in China for both the foreign investor, who is often uncertain about litigating in Chinese courts, and the Chinese counterpart, usually the party more inclined to the process of "friendly consultation" when faced with a business dispute. 170 As a foreign investor, resolving business disputes in China presents several issues and potential pitfalls, and it is important that some means for resolving disputes be mutually agreed upon before commencing the business relationship. 171 The advantages and disadvantages of choosing either to arbitrate a dispute before an arbitration commission or to litigate in Chinese courts revolve around issues of neutrality, the expertise involved in making that determination, and award enforcement. 1 72
A. Consultation or Mediation
Consultation, basically an informal discussion between the parties to try to achieve a settlement, is a favored way of solving disputes and is well-suited 166 170. See id. at 2. "Chinese businessmen," when faced with a contractual problem, expect either that the "strict terms of the contract should not be enforced" or that "the contract should be renegotiated according to the changing circumstances." Id. The concept of "equity" rather than "strict legal rights" guides the dispute resolution process more often in China. Id 73 Usually, "people's mediation committees, administrative bodies, arbitral tribunals or courts" conduct mediations. 174 Indeed, negotiation and mediation are often compulsory phases in the dispute resolution process before beginning any arbitration or litigation in China. 175 However, because the arbitrators may meet ex parte with any of the parties during the mediation process in order to secure a settlement, the FIE or the foreign enterprise may have concerns about bias or "corruption" during the process. 1 76 Also, because of the "non-binding nature" of this form of dispute resolution, it works best when both parties recognize that it is in their best interests to participate in the proceedings and that it is not necessary to come to a firm agreement regarding its use beforehand. 77 Nevertheless, if this casual form of dispute resolution fails to rectify the problems, the FIE and the foreign enterprise may decide to move on to arbitration.1 78
B. Arbitration
The Arbitration Law of the People's Republic of China (Arbitration Law) was adopted on August 31, 1994, to promote the fair resolution of disputes and specifies the procedures for arbitration in China. Framework] . The problem of "biased" arbitrators usually occurs when the parties combine "mediation with arbitration," leading to the arbitrators becoming "corrupted as a result of the mediation." Id.
177. See FRESHuEDs, supra note 169, at 2. "Because the success of the process depends upon both parties acknowledging throughout that it is in their best interests to participate, a prior commitment at the time the contract is signed may be ineffectual if either party has turned against it by the time the dispute has arisen." Id.
178 
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In order for the foreign investor to bring a dispute to arbitration, there must be an "arbitration agreement," or arbitration clause, written into the parties' contract. 83 The arbitration agreement must contain all of the following elements to be valid.184 First, "an expressed intent to request arbitration" must be noted in the arbitration clause.
185 Second, the "items for arbitration' ' 1 86 must be mentioned. Finally, "the chosen arbitration commission" 1 87 must be indicated specifically. 88 As with choosing the arbitration commission, the party who negotiates the most favorable arbitration clause usually depends on the relative bargaining strength of the parties. 189 The arbitration clause is independent of the contract and any "changes to, rescission, termination or invalidity of the contract" will not affect the arbitration clause's validity.' 9°H owever, there are certain circumstances that may invalidate an arbitration clause, such as coercion, 191 of which the foreign investor must be aware. Both the FIE and the foreign enterprise are affected in certain strategic aspects of arbitration, such as the arbitration commission chosen, the composition of the arbitration panel, and award enforcement options. 183. Id. art. 5. Article 5 states that when the parties try to settle their disputes through arbitration and the arbitration clause is absent from the contract, the arbitrating body "shall not accept" any application for arbitration. (mentioning that even specifying "CIETAC Beijing" or CIETAC Shanghai" rather than just "CIETAC" will prevent the clause being considered "imprecise" by the courts).
189. See FRESHFIELDS, supra note 169, at 34 (finding that foreigners will "naturally prefer to maximize the prospects of neutrality by opting for arbitration outside China").
190. Arbitration Law art. 19. However, this provision does not address what happens to the arbitration clause if the contract never comes into effect.
191. Arbitration Law art. 17. The circumstances for invalidating an arbitration clause are as follows:
(1) the items for arbitration agreed upon are beyond the scope of arbitration as prescribed by law; (2) a party to the arbitration agreement is a person having no capacity or with limited capacity for civil conduct; or (3) the arbitration agreement is imposed by one party on the other party by means of coercion.
[Vol. 16:2 FOREIGN INVESTMENT LAW IN CHINA
Arbitration Commission
All arbitrations are conducted through arbitration commissions, either domestic or international, depending on the legal status of the parties to the dispute. 92 Currently, there are over 140 local arbitration commissions established in China that hear solely domestic cases. 93 The most active local arbitration commission is the Beijing Arbitration Commission. 194 The most popular international arbitration commission in China is the China International Economic and Trade Arbitration Commission (CIETAC). 95 Even WFOEs are considered domestic in China despite being wholly foreignowned. 20 ' In contrast, the foreign enterprise is considered a foreign body and therefore falls under the international classification. 2°2
192. See generally Arbitration Law arts. 10-12 (defining the arbitration commission, the composition of the arbitration commission and how they are established). 195. See FRESHFIELDS, supra note 169, at 11 (noting that parties to an international dispute in China will "almost inevitably do so according to the rules of CIETAC").
196. See China International and Economic Trade Arbitration Commission, Introduction, at http://www.cietac.org/. 
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In 1998, CIIETAC amended its rules to include "international or foreignrelated" and "domestic" disputes within its jurisdiction. 3 These amendments to CIETAC were seen as beneficial to the FIE because it could now choose to arbitrate in an international arbitration commission and have access to non-
204
Chinese arbitrators.
In addition to CETAC, other popular international arbitration commissions include the Arbitration Institute of Stockholm Chamber of Commerce, 205 the American Arbitration Association, 2°6 and the International Chamber of Commerce. 20 7 There are certain perceived advantages to arbitrating in an international arbitration commission rather than in a domestic arbitration commission in China that relate to issues of neutrality and 
Arbitration Panel selection
The Arbitration Commission shall appoint "fair minded and respectable persons" to be arbitrators 2 ' 0 in addition to the other qualifications necessary for acting as an arbitrator. 21 ' The disputes are decided either by a tribunal or a single arbitrator chosen by the parties from a list of arbitrators. 2 2 Each party selects an official of the arbitration commission to choose one arbitrator from 213 the list, and the third arbitrator is chosen by agreement between the parties. If no agreement can be reached, the third arbitrator is chosen by the arbitration commission director. 21 4 According to CIETAC arbitration rules, the arbitrating panel may be chosen from a list of arbitrators, foreign and domestic 215 and the selected arbitrators do not necessarily have to be from the location where the dispute took place. 
Id.
212. See id. art. 30. "An arbitration tribunal may comprise three arbitrators or one arbitrator. If an arbitration tribunal comprises three arbitrators, a presiding arbitrator shall be appointed." Id.
213. See id. art. 31. If the parties agree to form an arbitration tribunal comprising three arbitrators, each party shall select or authorize the chairmen of the arbitration commission to appoint one arbitrator.... If the parties agree to have one arbitrator to form an arbitration tribunal, the arbitrator shall be selected jointly by the parties or be nominated by the chairman of the arbitration commission in accordance with a joint mandate given by the parties.
214. See id. art. 31. "The third arbitrator shall be selected jointly by the parties or be nominated by the chairman of the arbitration commission in accordance with a joint mandate given by the parties. The third arbitrator shall be the presiding arbitrator." Id.
215 222 In any case, for both the FIE and the foreign enterprise, the failure to reach an agreement in choosing the third arbitrator means that the third member of the panel often ends up being employed. This scheme may create an opportunity for bias. 225 Therefore, the foreign investor must be aware that even with the 2005 CIETAC amendments, issues of unfairness 226 and non-neutrality within the arbitration proceeding can still exist. 
Award enforcement
Arbitration award enforcement is governed by the Arbitration Law and the CPL. 228 The Arbitration Law of China recognizes a type of res judicata 22 9 with respect to decisions made by an arbitration commission. 230 However, a party may still challenge the award rendered by the arbitration commission on certain grounds and ask that the arbitration award be "set aside" or cancelled. 23 1 arbitrator" to be of a neutral third country. Id. If the parties fail to expressly name the presiding or sole arbitrator in the arbitration clause, CIETAC will most likely appoint a "Mainland Chinese" arbitrator. Id.
224. See Arbitration Law arts. 30-33; see also CIETAC Rules arts. 20-22. 225. See FRESHRELDS, supra note 169, at 17. In the absence of an agreement for the third panelist, the rules do "not stipulate that if the choice is left in the hands of that institution, the appointee must be neutral" and the "general trend has been for the CIETAC appointee to be Chinese." Id.
226 The problem is not that CIETAC itself is biased, only that the system of "internal panelist review" is faulty and the commission does not always conduct "due diligence investigations into the case and potential panelists prior to selection." Id.; see also Cohen, supra note 223. The author criticizes CIETAC's use of "its own personnel as arbitrators, especially the presiding arbitrator" since it "creates an obvious opportunity for the exercise of administrative influence and even control over the arbitration panel and its decision. The parties may apply to the intermediate people's court at the place where the arbitration commission is located for cancellation of an award if they provide evidence proving that the award involves one of the following circumstances: 1. there is no arbitration agreement between the parties; 2. the matters of the award are beyond the extent of the arbitration agreement or not within the jurisdiction of the arbitration commission; 3. the composition of the arbitration tribunal or the arbitration procedure is in contrary to the legal procedure; 4. the evidence on
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Accordingly, it is important for the foreign investor to include the arbitration clause in the main contract and any collateral contract to avoid invalidation and forfeiture of any award earned. 232 Article 63 of the Arbitration Law governs enforcement of arbitral awards for the domestic entity. 233 It stipulates that under the circumstances of CPL Article 217,234 the court may not enforce the award against the losing party. 23 5 In a domestic dispute, which includes the FIE, if a party fails to abide by the arbitral award, the winning party must apply to the people's court to enforce the award. 236 However, it is "notoriously difficult" for judges to enforce awards in such circumstances. 237 Significantly, the court may not only review the procedure carried out by the arbitration commission, but also the substantive legal issues of the case when deciding whether to enforce the award. 238 The which the award is based is falsified; 5. the other party has concealed evidence which is sufficient to affect the impartiality of the award; and 6. the arbitrator(s) has (have) demanded or accepted bribes, committed graft or perverted the law in making the arbitral award. The peoples' court shall rule to cancel the award if the existence of one of the circumstances prescribed in the preceding clause is confirmed by its collegiate bench. The people's court shall rule to cancel the award if it holds that the award is contrary to the social and public interests.
Id.
232. See Li, supra note 188 (having an arbitration clause in the main contract "does not necessarily imply" that all collateral contracts are covered by that agreement).
233. Arbitration Law art. 63. The Arbitration Law has "special provisions" for foreign related awards starting with article 65 of the law. Id. art 65.
234. CPL art. 217. The following are grounds for refusing to enforce an arbitral award for a domestic entity:
(1) The litigants neither stipulated arbitration provisions in their contract nor reached a written agreement of arbitration afterwards; (2) The matter being adjudicated falls neither within the limits of the agreement of arbitration nor the limits of the arbitration organ's authority; (3) The formation of the arbitration tribunal or the arbitrating procedure violate the legal procedure; (4) The crucial evidence is found to be insufficient; (5) The application of the law is found to be erroneous; (6) The arbitrator is found to have taken bribes, conducted malpractice out of personal considerations, and misused the law in rendering a verdict in the course of arbitration. The people's court shall rule that the verdict is not to be executed should it certify that the execution runs counter to the society's public interests.
235. Arbitration Law art. 63. "A people's court shall, after examination and verification by its collegiate bench, rule not to enforce an award if the party against whom an application for enforcement is made provides evidence proving that the award involves one of the circumstances prescribed in Clause 2, Article 217 of the Civil procedure Law." Id.
236. Arbitration Law art. 62. "When one litigant fails to abide by the ruling, the other litigant may, in accordance with provisions in the Law of Civil Procedure, request the people's court execute the ruling, and the people's court that accepts the request shall execute the ruling." Id.
237 Under "Chapter VII Special provisions on Foreign-Related Arbitration": "A people's court shall, after examination and verification by its collegiate bench, rule not to enforce an award-if the party against whom an application is made provides evidence proving that the arbitration award involves one of the circumstances prescribed in Clause 1, Article 260 of the Civil Procedure Law." Id.
242. See CPL art. 260. The circumstances for invalidating an arbitration clause are:
(1) Where the contract does not contain an arbitration clause, or where the parties concerned do not conclude a written agreement on arbitration subsequently; (2) Where the object of the application is not informed of the need to designate an arbitrator or initiate arbitration proceedings, or where the object of the application cannot state his opinions due to reasons for which he cannot be held accountable; (3) Where the creation of an arbitration court, or the initiation of arbitration proceedings, does not conform to arbitration rules; (4) Where the matter to be arbitrated falls outside the scope of the arbitration agreement or the jurisdiction of the arbitration agency.
243. See generally CPL art. 260. 244. See Harer, supra note 209, at 397. "If a foreign party loses in an arbitration tribunal to a Chinese party, the Chinese courts will likely enforce the award, and the Chinese party stands an excellent chance of pursuing enforcement of an award in the foreigner's home country." Id.
245. Empirical Study of Enforcement, supra note 238, at 270; see also Harer, supra note 209, at 397. The author mentions that if the foreign party is successful in the arbitration, it is "not likely collect absent enforcement through the courts." Id.
246. Empirical Study of Enforcement, supra note 238, at 292; see also Regulatory Framework, supra note 176, at 46. " [L] ocal protectionism means that local governments help companies in which they have economic interest hide assets or dodge debts." Id.
247. CPL art. 260. See also id. art. 217. "The people's court shall rule that the verdict is not to be executed should it certify that the execution runs counter to the society's public an award not to be enforced are not defined in the law. 248 In addition, decisions to enforce or refuse to enforce an award "cannot be appealed." 249 The United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention) provides that China will recognize arbitral awards made in countries of other signatories. 250 The New York Convention rules do not allow a substantive review of the case before enforcing an award. 25 1 Interestingly, the New York Convention specifies that apart from serious procedural errors in the arbitration process, 25 2 the courts "may" refuse to recognize an award if it meets certain criteria. 253 However, the (a) The parties to the agreement referred to in article II were, under the law applicable to them, under some incapacity, or the said agreement is not valid under the law to which the parties have subjected it or, failing any indication thereon, under the law of the country where the award was made; or (b) The party against whom the award. is invoked was not given proper notice of the appointment of the arbitrator or of the arbitration proceedings or was otherwise unable to present his case; or (c) The award deals with a difference not contemplated by or not falling within the terms of the submission to arbitration, or it contains decisions on matters beyond the scope of the submission to arbitration, provided that, if the decisions on matters submitted to arbitration can be separated from those not so submitted, that part of the award which contains decisions on matters submitted to arbitration may be recognized and enforced; or (d) The composition of the arbitral authority or the arbitral procedure was not in accordance with the agreement of the parties, or, failing such agreement, was not in accordance with the law of the country where the arbitration took place; or (e) The award has not yet become binding, on the parties, or has been set aside or suspended by a competent authority of the country in which, or under the law of which, that award was made.
252. See Li, supra note 188.
See generally id.
(comparing the language of the New York Convention regulations with the language of the Arbitration Law in regards to award enforcement); see also New York Convention art. V. "Recognition and enforcement of the award may be refused.., where the recognition and enforcement is sought." Id.
[Vol. 16:2 FOREIGN INVESTMENT LAW IN CHINA language in the Arbitration Law instructs that courts "shall" refuse to enforce the award if it meets the specified criteria. 254 The New York Convention rules seem to allow the courts discretion to excuse minor infractions and to enforce the award anyway, while the Arbitration Law does not allow for such 255 interpretation.
C. Litigation
Both the FIE and the foreign enterprise have the "same ability" to bring an action in Chinese court, 256 although it is not the most favorable dispute resolution method. z 7 However, in the past several decades, the number of civil cases in Chinese courts has increased despite the aversion to conflict. 258 The adversarial system, judicial precedent, and the jury system are frequently absent in Chinese courts.25 9 Instead, the Chinese judicial system is based on the "inquisitorial model, ' '26 0 where the judge takes an active role 26 ' in the factfinding process without the use of a jury. 262 Judges in China also often "fail to meet the minimum educational requirements" 263 and are often chosen by the CCP as military veterans.
264
Although the SPC and people's courts are supposed to "exercise judicial power independently," 265 they are still subject to the NPC and the Standing Committee, and the local people's courts are supervised by the legislatures that "created them.,, 266 This lack of judicial independence is one of the main concerns of foreign parties litigating in China as well as the "Chinese citizenry.', 267 Although the Constitution provides for the courts to be able to
